28.203-4

1, , a Notary Public in and for the
(CITY) , (STATE) , do hereby cer-
tify that , a party or parties to a cer-

tain Agreement bearing the date day
of 20 , and hereunto annexed, person-
ally appeared before me, the said being

personally well known to me as the person(s)
who executed said lien, and acknowledged
the same to be his/her/their act and deed.
GIVEN under my hand and seal this

day of 20 .

NOTARY PUBLIC, STATE
My Commission expires:

[64 FR 48987, Nov. 28, 1989, as amended at 70
FR 11763, Mar. 9, 2005]

28.203-4 Substitution of assets.

An individual surety may request the
Government to accept a substitute
asset for that currently pledged by sub-
mitting a written request to the re-
sponsible contracting officer. The con-
tracting officer may agree to the sub-
stitution of assets upon determining,
after consultation with legal counsel,
that the substitute assets to be pledged
are adequate to protect the out-
standing bond or guarantee
obiligations. If acceptable, the sub-
stitute assets shall be pledged as pro-
vided for in subpart 28.2.

[564 FR 48988, Nov. 28, 1989]

28.203-5 Release of lien.

(a) After consultation with legal
counsel, the contracting officer shall
release the security interest on the in-
dividual surety’s assets using the Op-
tional Form 90, Release of Lien on Real
Property, or Optional Form 91, Release
of Personal Property from Escrow, or a
similar release as soon as possible con-
sistent with the conditions in subpara-
graphs (a) (1) and (2) of this subsection.
A surety’s assets pledged in support of
a payment bond may be released to a
subcontractor or supplier upon Govern-
ment receipt of a Federal district court
judgment, or a sworn statement by the
subcontractor or supplier that the
claim is correct along with a notarized
authorization of the release by the sur-
ety stating that it approves of such re-
lease.

(1) Contracts subject to the Miller Act.
The security interest shall be main-
tained for the later of (i) 1 year fol-
lowing final payment, (ii) until comple-
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tion of any warranty period (applicable
only to performance bonds), or (iii)
pending resolution of all claims filed
against the payment bond during the 1-
year period following final payment.

(2) Contracts subject to alternative pay-
ment protection (28.102-1(b)(1)). The secu-
rity interest shall be maintained for
the full contract performance period
plus one year.

(3) Other contracts not subject to the
Miller Act. The security interest shall
be maintained for 90 days following
final payment or until completion of
any warranty period (applicable only
to performance bonds), whichever is
later.

(b) Upon written request, the con-
tracting officer may release the secu-
rity interest on the individual surety’s
assets in support of a bid guarantee
based upon evidence that the offer sup-
ported by the individual surety will not
result in contract award.

(c) Upon written request by the indi-
vidual surety, the contracting officer
may release a portion of the security
interest on the individual surety’s as-
sets based upon substantial perform-
ance of the contractor’s obligations
under its performance bond. Release of
the security interest in support of a
payment bond must comply with the
subparagraphs (a) (1) through (3) of this
subsection. In making this determina-
tion, the contracting officer will give
consideration as to whether the
unreleased portion of the lien is suffi-
cient to cover the remaining contract
obligations, including payments to sub-
contractors and other potential liabil-
ities. The individual surety shall, as a
condition of the partial release, furnish
an affidavit agreeing that the release
of such assets does not relieve the indi-
vidual surety of its obligations under
the bond(s).

[64 FR 48988, Nov. 28, 1989, as amended at 61
FR 31652, June 20, 1996]

28.203-6 Contract clause.

Insert the clause at 52.228-11 in solici-
tations and contracts which require
the submission of bid guarantees, per-
formance, or payment bonds.

[564 FR 48988, Nov. 28, 1989]
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